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BRIEF FOR THE APPELLEE 


Preliminary Statement 

Jiiuii Daniel Gonzalez, Jr. appeals from a judgment of 
conviction entered on February x, 1 !»74 in the United States 
District Court for the Eastern District of New York. The 
conviction followed a one day, non-jury trial before the 
llonoruble Mark A. Costuntino on n single count indict¬ 
ment charging Gonzales with the wilful failure to report 
for induction from November 1!>70 to June 1072, the 
date of the indictment (50 U.8.C. App. § 402(ai < 1071 m. 

Gonzalez was sentenced on February X, 1074. A three 
year sentence was suspended and Gonzalez was placed on 
probation for three years. 

On appeal, Gonzalez makes three claims of error. First, 
he argues that the induction was iuvalid Is'cuuse lie was 
unacceptable at the time of his pre-induction physical as 
a result of criminal charges then pending against him; 






second, appellant insists that the Government's allegedly 
inadequate denial of electronic surveillance requires a re¬ 
mand to the District Court for essentially an exploratory 
proceeding; finally, Gonzalez contends that the District 
Court improperly failed to impose sentence (probation i 
under the Youth Corrections Act pursuant to Title 18, 
United Stutes Code, Section 420!l. 

Statement of Facts 

The only evidence introduced at trial was the contents 
of appellant’s Selective Service file. It reveuled the follow¬ 
ing facts: 

Juan Daniel Gonzulez duly registered with Local Hoard 
4i» in Hrooklvii, New York in Octolter 1At that time, 
he was a full-time student at Columbia University due to 
graduate in 1068. As u result, Gonzulez was immediately 
granted a student deferment. 

In July WOK, appellant sought u hardship deferment 
on the grounds that his mother and sister, who was attend¬ 
ing college, were financially dependent upon him. At the 
same time, appellant advised his Local Hoard that he was 
then employed us un Educational Trainer with the Neigh- 
Isn-hood Youth Corps. 

The Local Hoard responded to this request by supply¬ 
ing np|s-llunt with a Dependency (Questionnaire i SKS Form 
118 1 which sought additional information concerning ap¬ 
pellant'll hardship claim. Appellant did not complete or 
return the (Questionnaire. Finally, in Octolier lfitiH, the 
Local Hoard invited appellant to meet with them to dis¬ 
cuss his classification 
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Gonzalez met with liits Local Hoard on October 16, 1968. 
At t It in time, however, he abandoned It in claim for a hard¬ 
ship deferment and instead requested an occupational de¬ 
ferment in view of his employment with the Harlem Hduca- 
tionul Frograiii. The Loral Board considered this latest 
claim and reopened appellant's classification. However, 
in November 1968, appellant was classified I-A and udvised 
that he had a right to meet again with the Hoard to dis 
cuss the classification and to uppeal the classification to the 
State Appeal Hoard. By letter dated December 5, 1968, 
Gonzalez accepted the Local Hoard's invitation to appear 
before them. 

In the meantime, appellant had been ordered to report 
for pre-induction physical on March 18, 1969. At the time 
of this examination, a charge of criminal trespass was 
pending against appellant. Although Gonzalez informed 
a government psychiatrist during the examination that the 
charge* had been dropped, one of the processing sheets did 
bear the stamp, “Administrative Reject,’’ ami the notation 
that processing personnel had verified with appellant's 
attorney that the charge was in fact pending at the time 
of the pre-induction examination. In any event, appellant 
passed the physical and mental examinations and was found 
lit for military service. On March 37, 1969, u Statement of 
Acceptability (HI) Form 63) was mnilnl to uppeilunt. 

At that time, appellant's appeal front his I-A classiti- 
cnlioii was of course still pending. As lie had requested 
earlier, a meeting was scheduled with the Local Hoard 
on April 16, 1969. Gonzalez failed to appear or to provide 
the Hoard with any supporting information from his em¬ 
ployer. Not t« h» surprisingly, he was informed on April 
18, 1969 that his Local Hoard had retained him in the 1-A 
classification and in •lannary 1970, the State Appeal Hoard 
unanimously affirmed the Locul Hoard's action. 
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Finally, in Xovemlser 1070, appellant’s Initcry numlier 
of 171 was reached and he wan ordered to report for in¬ 
duction on November 111, 1070. Predictably, he failed to 
appear. Ix/cal Board 45 then attempted to eontaet Gon¬ 
zalez throat'll the Harlem Education Program which ad¬ 
vised the Board that Gonzalez had not worked with that 
agency Mince 1908. 


ARGUMENT 
POINT I 

The induction order was validly issued. 

Appellunl Keckn u reversal of the judgment of conviction 
uud.u dismissal of the indictment bailed on the claim that 
the Armed Forces found him morally unacceptable and that 
therefore the induction of the Local Bourd did not have to 
be obeyed. Thin in a rather curious beginning for appel¬ 
lant’s argument since it is clear beyond any doubt the 
Armed Forces did ultimately determine thut appellant was 
acceptable for military service (Bee Appellant’s Exhibit 
Folder, Document 25, item 22, second page). Appellant's 
real complaint is that he should have been found morally 
unacceptable because of the criminal churge that the Dis¬ 
trict Court found wuh pending ugainst him at the time of 
the pre-induction examination (Memorandum Decision, jiage 
3). While this position might be procedurally accurate, 
appellant’s standing to complain is indeed questionable 
since it was undoubtedly his erroneous assurance to the 
government psychiatrist during pre-induction that the 
charges had been dropped which brought about the conclu¬ 
sion of acceptability. In addition, appellant made no effort, 
to correct the Armed Forces determination of acceptability 
even after he was formally advised of it by the Statement of 
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Acceptability on March 27, 1%!». in fuct, appellant never 
discharged bin obligation of advising bis Local Hoard about 
the progress of the criminal charge. 

Thcue coiiNiderutions aside for the inoincnt, the issue is 
simply this—should an error ruused at least in pe-t 
by misinformation supplied by appellant forgive uppellunt's 
wilful failure to comply with a valid induction order and 
in effect grunt appellant immunity from prosecution for 
failing to do so. 

The District Court answered in the negative ami con¬ 
cluded that the applicable regulations (AH 601-270, para. 
ff-0(c)) * were designed for the benefit, if not the protection, 
of the Armed Forces, not the individual inductees. The 
regulations do not confer a right upon a registrant but 
rather serve to prevent the Armed Forces from liecoming 
embroiled in administrative or jurisdictional luissels with 
local authorities. At the same time, the regulations prevent 
the use of the Armed Forces by a registrant as a possible 
hedge against the continuing prosecution of pending crim¬ 
inal charges. As the District Court observed, the Fifth Cir¬ 
cuit has recognized that the pending charge and moral 
waiver regulations were designed for the sole benefit of the 

* Army Regulation 601-270, paragraph 3-9 provides in perti¬ 
nent part as follows: 

C. Criminal charges filed and pending, 

tl) Men who have criminal charges filed and pend¬ 
ing against them alleging a violation of State, Federal, 
or territorial statute are unacceptable. . . . The statement 
"Suggest reevaluation of moral acceptability upon dis¬ 
position of criminal charges” will be entered in the re¬ 
marks section, I)D Form 62 (Statement of Acceptability) 
for registrants found disqualified for induction on the 
basis of this paragraph. 




Armed Force*. In United State* v. /hook*. 415 F.2d 502, 
510 (5th (Mr. 1060), that court reasoned: 

[Tjhe defendant’H argument implies thut the reg- 
illation requiring a waiver where criminal charges 
are pending confers an absolute right upon a regis¬ 
trant to refuse induction unless the waiver is ob¬ 
tained. In the Court’s view, the regulation is not 
susceptible of such a sweeping interpretation. While 
the regulation creates u right in the armed forces 
to refuse to accept u registrant under these condi¬ 
tions, it creates no right in the registrant to refuse 
to he inducted. The apparent purpose of the regula¬ 
tion is for the benefit of the armed forces in avoiding 
conflict with the civil authorities and in nllowing 
the army to refuse to induct those who are morally 
unfit and not acceptable for thut reason. To adopt 
the defendant’s contention would mean thut a regis¬ 
trant who has been ordered to report for induction 
could, prior to the date he is ordered to report, 
commit an offense and, if the charge was pending at 
the date he is to be inducted, use his criminal ac¬ 
tivity, even though minor in character, to his benefit 
as a valid reason for refusing to be inducted. A 
more reasonable view is that the regulation does not 
preclude the authorities from accepting a registrant 
when it determines after inquiry that a registrant 
is morally fit despite pending criminal charges. 

See al*o United State* v. lien*on, 46!) F.2d 1356 (7th (Mr. 
11172) ; Xiekerxon v. United State*, 301 F.2d 760. 763 (10th 
C’ir.), vert, denied, 3!)2 I’.S. 007 (1968); United State* v. 
Torin, 6 SSLIt 3081 (K.D.X.Y. 1072), aff'd iritliout opinion, 
— F.2d — (2d Clr.) decided October 10, 1973. 

In the face of this authority, appellant oiler* only super¬ 
ficial distinctions. In fuct, appellant’s case presents a 
more compelling reason for the applications of the Brook* 
rationale thuii Brook* itself. U alike the situation in Brookt, 
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appellant's criminal charge had been disposed of by the 
time appellant was ordered for induction (Memorandum 
I tension, pages 8-9). Even aHtiuiuing, as appellant argued, 
ilint AH 605-270 para. 3-9(e) does confer ii right of aorta 
on registrants to refuse induction while charges are pend¬ 
ing, it is difficult to see how any such “right” was denied 
iippellant since at the time of his induction, the criminal 
trespass charge was no longer pending. 

Of course, appellant contends the induction order was 
"legally void ab initio” so that to induct appellant prop¬ 
erly would require a recycling of the entire pre-induction 
process (Appellant’s Brief, page 11 (emphasis in original)). 
However, had appellant chosen compliance over defiance and 
reported for induction, he would have been entitled to a 
complete pre-induction examination.* 

Appellant failed to pursue the administrative remedied 
available at induction. Hrigy* v. I nitnl Statrn, 397 F.2d 
370, 374 10th Cir. 1968). In fact, appellant failed to ex¬ 
haust any administrative remedies following his receipt of 
the Statement of Acceptability. Appellant had lieen given 
an opportunity to contest his 1-A Classification, but on 
April 16. 1969. he failed to appear before his Local Board 
or to provide them with any information relative to his 
classification. Thereafter, when lie was informed that the 
State Appeal Board had retained him in the 1-A Classifica¬ 
tion, lie was at the same time advised of his obligation to 
inform his Loral Board about any fact which might atTect 
his classification. Appellant did nothing. He neither cor¬ 
rected the record about the pending criminal charge nor 
told the Board when the charge was eventually disposed 
of. While appellant's failure to exhaust his administrative 

* AR 601-270. para 3-18 requires in essence that if a regis¬ 
trant’s induction date is more than one year subsequent to pre¬ 
induction. the registrant must be given a complete examination 
rather than a simple inspection. Ste afoo AR 601-270 para. 
5-26 (b). 
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remedies in somewhat understandable, since l»y so doing he 
would have avoided a problem which he now seeks to take 
udvuntuge of, he cannot be rewarded by his purposeful 
inertia. 

In summary, appellant’s argument is frivolous. Ue 
does not challenge the sufficiency of the evidence; in fact, 
he admits that he wilfully failed to comply with the induc¬ 
tion order. Appellant tituis no fault with the action of the 
Local Hoard nor does he challenge that the Armed Forces 
pro|K*rly found him physically and mentally ipiulilicd to 
serve. He argues simply that a mere clerical oversight, not 
resulting in any prejudice to him, invalidates the order to 
report for induction notwithstanding the fact that when 
the order was issued, criminal charges were no longer pend¬ 
ing. In short, appellant seeks a windfall. His claim must 
be denied. 


POINT II 

The evidence at trial could not have been the 
product of any illegal electronic interception and, 
therefore, the Government was not required to 
affirm or deny the existence of unlawful surveillance 

Prior lo trial, appellant made a hroud motion seeking to 
discover whether the Government hud enguged in the elec¬ 
tronic surveillance of numerous places und whether, as a 
result of such surveillance, his conversations or those of his 
attorneys were overheard. The appellant sought pursuant 
to Title IN, United Slates (’ode, Section 3504, to have the 
Government afllrm or deny the existence of such surveil¬ 
lance. The Government's response (set forth lielow*) is 

* Dear Mr. Morse: 

This is in response to your letter of January 24, 1973, re¬ 
questing information regarding electronic surveillance of Juan 
D. Gonzalez, Jr. 

[Footnote continued on following page: 






ultacked oil appeal an inadequate in form and substance. 
In pui'Hiiing liia attack upon the Government'll response, 
however, uppellnnt Iium ignored the more immeiliate iaaue 
of whether or not any reply by the Government waa neeea- 
aary in the tirat inatauce. Tlie Government reajiectfully 
aiibmita that it waa not. 


The cane a^uinai appellant waa routine. Aa in the 
vaat majority of Selective Service proaecutiona, the only 
evidence received ul trial waa the appellunt'a Selective 
Service file which waa, of con rue, created in part by the 
appellunt himself. Aa ia alao a common practice, thia evi- 

Pursuant to your request, I directed inquiries to the appro¬ 
priate agencies of the Federal Government to determine if there 
had been any electronic surveillance of the conversations of Juan 
t>. Gonzalez, Jr., or any electronic surveillance of conversations 
of conversations occurring on premises known to have been 
owned, leased, or licensed by him, whether or not he was present 
or participated in those conversations. The agencies to which 
inquiries were directed were: Federal Bureau of Investigation; 
Bureau of Narcotics and Dangerous Drugs; Internal Revenue 
Service, Intelligence Division; Secret Service; Bureau of Cus¬ 
toms; Bureau of Alcohol, Tobacco and Firearms; and United 
States Postal Service. 

The inquiries specifically covered all electronic surveillance, 
including that conducted pursuant to Title III of Public Law 
90-351, as well as surveillance where one of the parties may have 
consented thereto. All agencies have now responded and have 
informed me that, based upon their records, there has been no 
electronic surveillance of conversations of this individual, and 
no electronic surveillance of conversations occurring on his 
premises. 

If you have any further questions, please do not hesistate 
to contact me. 

Sincerely, 

A. William Olson 
Assistant Attorney General 
Internal Security Division 
By: 

John H. Davitt, Acting 
Deputy Assistant Attorney General 



dene** was received by stipulation of the parties. Neither 
prior to trial nor on this appeal is appellant able to demon- 
state how the evidence offered at trial could have possibly 
Is-eu the product of un illegal wiretap. In the Matter of 
llariil T. I HI linger, et at., 357 K. Hupp. 949 (X.l>. Ill. 1973), 
the four I concluded that tin Government was not required 
to aflirin or deny the existence of electronic surveillance 
Itecuusc Section 3501 did not apply where “the limited 
nature of the evidence the government has stated it intends 
lo offer in this case precludes the possibility that it could 
Is- inadmissible Is-cnuse [it was] the product of uny illegal 
interception.” Id. at 961. H<e a I ho United Staten v. Sellers, 
315 I-’. Hupp. 1021! (X.I>. (la. 1970) (where the Court 
observed llmt “there is not the slightest possibility that the 
conviction was tainted by the unlawful surveillance. The 
only evidence necessary to convict for failing to report for 
and submit to induction is the evidence that an order to 
re|sirl was issued by the draft Isiard and evidence that the 
defendant wilfully and knowingly failed or neglected to 
obey that order. It would be impossible for the govern¬ 
ment to obtain a conviction on the basis of any other evi¬ 
dence . . . ”). 

In view of the fact that the Government's evidence at 
trial could not have Is-eu the product of illegal surveillance, 
it would ms-iii unnecessary to respond to appellant’s many 
objections to the form und substance of the Government's 
reply. However, it is submitted, that even in the suhCan- 
live arena ap|M-llant's arguments fare no I letter. In the first 
instance, up|sdlnnt argues Hint the Government’s response 
should have Is-en in affidavit rather than letter form. The 
Government must concede that this Court would now re- 
quin- that Ho- Government's response' pursuant to IS U.S.C. 
j 3504 Is- in the form of “sworn written representations. 
...” United States v. Toseanino, — F.2d — (2d Cir.), 
slip op. 3193, 3519. decided May 15, 1974, iirtition for re- 
hem iny /tending. In any event, assuming any response 
was reqtiin-d. this deficiency could be easily cured. 


11 


Appellant next complain* that the Government’s reply 
made no mention of possible interceptions of attorneys’ 
conversation. In his moving papers prior to trial, appellant 
sought, inter alia, “[a]ny and all actual voice records, . . . 
wiretapping, hugging, electronic or other similar surveil¬ 
lance of any wire or oral communications: 

(i| to which any attorney for defendant, his 
guests or employees was a party 

In support of his applications, appellant submitted his owu 
uthduvit which made no mention of attorneys and showed 
no facts tending to support the claim that appellant’s 
attorneys had been overheard. Significantly, no affidavits 
from any of the attorneys listed by appellant were pro¬ 
vided. In fact, appellant did not even assert thut any 
attorney had been the victim of illegal electronic surveil¬ 
lance. It is respectfully submitted, therefore, that the 
Government was not obligated to affirm or deny the ex¬ 
istence of electronic surveillance of appellant’s attorneys. 

Recently the Ninth Circuit in United State « v. Alter, 
482 l'V-’d 1016, 1026 (0th Cir. 1073), held that a party 
must supply sufficient evidence by affidavit in support of 
his claim that his attorney has been overheard before the 
burden shifts to the Government to conduct a search for 
such overhearing*. Specifically, he must show: 

(ll the specific fncts which reasonably load the 
affiant to believe that named counsel for the named 
witness has been subjected to electronic surveillance; 

(2) the dates of such suspected surveillance; 

(3) !/.*«? outside dates of representation of the 
witness by the lawyer during the period of surveil¬ 
lance; 

(4 l the identity of the personals), by name or 
description, together with their respective telephone 
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numbers, with whom the lawyer (or his agents or 
employees) was communicating at the time the 
claimed surveillance tok place; and 

(5) facts showing some connection between pos¬ 
sible electronic surveillance and the gruud jury wit¬ 
ness who asserts the claim or the grand jury pro¬ 
ceeding in which the witness is involved. 

When these elements uppeur by affidavit or other 
evidence the Government must uilirm or deny illegal 
surveillance pursuant to 18 U.8.C. § 3504(a). 

See alno Beverly v. United Staten, 468 F.2d 732 (5th Cir. 
1972). (Suffice it to say that appellant’s bare discovery re¬ 
quest docs not come close to the information required by 
the Alter court so us to necessitate a Government response 
under Section 3504. 

Appellant also argues that the Government’s denial 
should have covered the surveillance at auy location where 
appellant hud an expectation of privacy. In his moving 
papers, appellant conveniently lists six such locations. 
Appellant does not offer, however, any authority for the 
proposition thut he would have standing to challenge the 
admissibility of evidence derived from an electronics sur¬ 
veillance of a conversation to which he was not a party 
which occurred at a location other than the premises known 
to be owned, leased or licensed by him. Alderman v. United 
Staten, 394 U.S. 179 (1969) ; United Staten v. Smilow, 465 
F.2d 802 (2d fir.), vacated on other yroundn, 409 U.S. 944 
(1972). 

Finally, appellant concludes with wlint he considers to 
be “the most egregious omission from the government’s reply 
. . . ” l appellant's brief, page 16). He claims that the letter 
from the Internal Security Division confined itself to deny¬ 
ing wiretapping conducted “‘pursuant to Title III of Public 


f 


n 
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Luw 90-351’” uud ignored the possibility of unwarranted 
national security wiretaps. The scope of the Government's 
reply on this account clearly indicates that appellant’s in¬ 
terpretation is in error. The letter reads in pertinent part: 

"The inquiries specifically covered all electronic sur¬ 
veillance, including that conducted pursuant to Title 
111 of Public Law 90-351 as well as surveillance 
where one of the parties have consented thereto.” 

It is respectfully submitted that there is no ‘‘omission” in 
the Government’s reply. 

In summary, the Government wus not required to affirm 
or deny under 18 U.8.C. 3504. The case against appel¬ 
lant was routine and the evidence offered was limited 
strictly to the contents of appellant's own Selective Service 
file. In any event the appellant was not entitled to a re¬ 
sponse with respect to the attorney overhearings because 
he made absolutely no showing that his attorneys had in 
fact I icon overheard nor did he demonstrate how such sus¬ 
pected activities could have tainted the evidence against 
him. The Government’s response with respect to his bare, 
conclusory claim that he had been the object of electronic 
surveillance, although not in affidavit form, was as broad 
as the request itself and adequately responded to the claim 
of illegal surveillance. 
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POINT III 

Appellant was sentenced to three years probation by the 
District Court. He now complains that he was denied the 
benefit of sentence as a Young Adult Offender (18 U.8.C. 
§4209} by the “irrational” and the “improper” actions of 
the District Court in imposing sentence. 

There can Is* no doubt that Judge Costantino was aware 
of the availability of the Youth Corrections Act through 
the vehicle of § 4209 before imposing sentence on appel¬ 
lant. There also is no doubt thnt Judge Costantino felt 
that he could have imposed sentence on appellant as a 
Young Adult Offender despite the fact that sentence was 
imposed after appellant's 20th birthday.* 

To support his claim that Judge Costantino acted in an 
improper and irrutional manner, appellant isolates a single 
comment offered by the Judge. Immediately prior to the 
imposition of sentence, Judge Costantino noted, “I am 
sure you cun be u good, upstanding citizen there is no 
question about that” (Minutes of sentencing, February 
8, 1974, pg. 16). A review of the entire sentencing tran¬ 
script reveals that Judge Costantino was addressing him¬ 
self solely to the question of whether uppellant required 
the kind of treatment uvuiluhle under the Youth Cor¬ 
rections Act. In imposing a probationary sentence, Judge 
Costantino undoubtedly concluded that such treatment was 
not necessary. However, the minutes also reveal quite 
accurately that Judge Costantino properly exercised his 

* The Memorandum Decision of Judge Costantino was filed 
before appellant’s 26th birthday. However, sentence was actually 
imposed after his 26th birthday. It seems clear that this Court 
would nevertheless consider the Youth Corrections Act available 
to the Court as a sentencing alternative. United States v. 

Schwarz, - F.2d - (2d Cir.), slip op. 4961, 4966 note 4, 

decided July 23, 1974. 
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discretion in deciding that the balunce of benefits avail¬ 
able under a sentence pursuant to the Youth Corrections 
Act should Is* denied appellant. The decision was solely 
within the discretion of the District Court which was best 
able to determine the appropriate sentence to be imposed. 
Dorszynski v. United States, 42 U.S.L.W. 5150. decided 
dune 26, 1974. 

CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

David G. Tracikii, 

United States Attorney, 

Eastern District of Xnc York. 


Raymond J. Dkauik, 

Thomas R. Mahkb, 

Assistant United States Attorneys, 
Eastern District of .Veir York , 
Of Counsel. 
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